










































































subdue Holder was both reascnable and necessary under the
circumstances, particularly in light of Holder’s admitted
registance. Summary judgment is therefore appropriate on all of

Holder’s arrest-related claims.

B. The overnight detention

The.other half of this case relates to Holder’s overnight
detention in the county jaill. Holder initiaily alleged that the
bail commissioner had ordered his release on the night of his
arrest, but that the county jail nevertheless continued to detain
him until the next morning. This court ruled in an earlier
opinion that if Holder could prove this allegation, then he might
be able to show a due process viclation under the Fourteenth
Amendment. Holder, 638 F. Supp. 2d at 155-57; see alsoc U.S.
Const. amend. XIV (“nor shall any State deprive any person of
life, liberty, or property, without due process of law”). But
this court cauticned that it “would seem to present a different
gquestion” if the county jail merely “learned, through contact
with the bail commissioner on the night of Holder’s arrest, that
he would be eligible for release on his own recognizance, but
that . . . the bail commissioner did not in fact crder Holder’s
release until the next merning.” Id. at 155. As it turns out,

that is exactly what happened. This court must therefore decide
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that question: whether due process regquired the county dail to
arrange a nighttime bail hearing upon learning of Holder’s
eligibility for release.

There is no absclute right to bail under the Constitution.

See United States v. Salerno, 481 U.S. 739, 752-53 {(1987); United

States v. Acevedo-Ramos, 755 F.2d 203, 206 (lst Cir. 1985)

(Breyer, J.). The Eighth Amendment prohibits “excessive bail, "%
U.5. Const. amend. VIII, but the Constitution “says nothing about
whether bail shall be available at all,” Salerno, 481 U.S. at
752, or about the timing of bail determinations. Nevertheless,
because the bail process implicates a “wital liberty interest”
under the Fourteenth Amendment, the Supreme Court has said that

it must comport with due process reguirements. United States v.

Montalvo-Murillo, 495 U.S. 711, 716 (19%90) (citing Salerno, 481

U.S5. at 739). And while not necessarily suggesting that due
process regquires it, both the Supreme Court and our court of
appeals have said that the ball determination needs to be made

promptly. See id. (“A prompt hearing is necessary . . . .7);

“Aside from a conclusory allegation of excessive bail,
Holder has not articulated why his bail (which he posted

immediately after his bail hearing) was excessive. Conclusory
allegations cannot withstand summary Jjudgment. See Tavlor, 576
F.3d at 24.
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Acevedo-Rames, 755 F;2d at 206 (acknowledging “the need tc make

the bail decision quickly”).

In establishing a presumptive 48-hour reguirement for
probable cause hearings under the Fourth Amendment, the Supreme
Court emphasized that it wanted to give states enough time to
combine those hearings with other early~stage procedures,
including specifically the bail determination. County of

Riverside v. MclLaughlin, 500 U.S. 44, 54 (1991). The clear

import of McLaughlin, then, is that a bail hearing held within 48

hours of a warrantless arrest 1s also presumptively
censtitutional--if indeed the Constitution speaks to that issue.

see, 2.9., Collins v. Ainsworth, 382 F.3d4 529, 545 (5th Cir.

2004) (rejecting due process challenge to state’s 48-hour window
for bail hearings and confirming that “[tlhere is no right to
post bail within 24 hours of arrest”). In this case,
approximately nine hours passed between Holder’s arrest and
subseguent release. That is well within the 48~hour window and

thus presumptively constitutional.

The Supreme Court has said that the presumption of
constitutionality can be overcome--at least for probable cause

hearings**--if the hearing is “delayed unreasonably.”

This court assumes, without deciding, that the same
analysis applies to bail hearings (which is the best-case
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McLaughlin, 500 U.S. at 56. ™“In evaluating whether the delav in

a particular case is unreasonable, however, courts must allow a
substantial degree of flexibility” and “cannot ignore the often
unavoidable delays in . . . handling late-night bookings where no
magistrate islreadily available.” Id. at 56-57; see also 4 Wayne

R. LakFave et al., Criminal Procedure § 12.1(b), at 8 (3d ed.

2007) (noting that the bail hearing is “often the fellowing
morning”) . Here, Holder finished the booking process around
10:30 p.m., after normal court hours, and the bail commissioner
ordered his release at 6:44 a.m., before normal céurt hours. As

McLaughlin implies, that sort of overnight wait is neither

unusual nor unreasonable following an evening arrest. See, 2.9.,

Q' Neal v. Cook, No. 07-2803, 2009 WL 762207, at *4 (D. Minn. Mar.

19, 2009) (upholding overnight delay against constitutional

challenge)}; Parsons v. City of Rio Vista, No. 398-cv-0920~C, 2002

WL 83769, at *2 (N.D. Tex. Jan. 14, 2002) (same).

Holder argues that the defendants should have arranged an

immediate ball hearing because they knew, by virtue of a

scenario for Holder). That assumption may not be warranted,
however, because probable cause 1s absolutely reguired for an
arrest under the Fourth Amendment, see Summers, 452 U.S. at 700,
whereas bail is not an absolute reguirement, see Salerno, 481
U.5. at 752-53. It is possible, if not likely, that the
constitutional analysis is even more flexible with respect to the
timing of bail hearings.
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telephone call with the bail commissioner, that he was eligible
for release upon posting $2500 bail. But if that were an
exception, it would swallow the rule.'® Almest every non-capital

ffense is bail-eligible. See, e.g., Petiticn of Streeter, 112

N.H. 305, 306 (1972) (“In this State bail before convicticn is a
right that is protected and guaranteed by statute in noncapital

cases”}) (citing N.H. Rev. Stat. §€ 597:1); Stack v. Bovyle, 342

U.s. 1, 4 (1251) (“From the passage of the Judiciary Act of 1789
to the present . . . federal law has uneguivocally provided that
& person arrested for a non-capital offense shall be admitted to
bail.”). The fact that the bail commissicner confirmed as much
is unremarkable and is not enough to create a constitutional
right to immedliate bail where none otherwise existed. (f. James

v. Griechen, No. 98~2245, 1999 WL 641867 (10th Cir. Aug. 24,

1999} (unpublished) {rejecting § 1983 claim that the officer
“knew that the magistrate planned to release [the suspect] on his
own recognizance and should therefore have released [him]”
immediately where the magistrate was unavailable).

Holder attempts to analogize this case to Wagenmann v.

Adams, 829 F.2d 196 (ist Cir. 1987), where the court of appeals

held that a police officer who “helpled] to shape, and

It would also have the undesirable effect of discouraging
early discussions with the bail commissioner.
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exercisled] significant influence over, the bail decision” could
be held liable for the imposition of excessive bail even if not
statutorily authorized to set bail himself. Id. at 212. But
Wagenmann was a case of action that resulted in a clear viclation
of the Eighth Amendment right against excessive bail; this is a
case of inaction that resulted in an overnight delay that was
presumptively constituticnal. Moreover, Holder has not contested
the county jail’s assertion that it had no control over the bail

commissioner and could not release him until she arrived. See

N.H. Rev. Stat. § 587:2 (reguiring an appearance before a judge
or bail commissioner before bail can be granted). ~ If anything,
he seems to be complaining that the defendants did not exercise
enough influence over the bail decision by urging the bail
commissiconer to hold a hearing in the middle of the night.
Wagenmann presented the converse situation, where the officer had
unduly influenced the bail process. See id. (faulting the
officer in thét case because he “did not merely arrest [the
suspect] and then step aside, letting an independent judicial

officer set bail”).

More illuminating here is Brady v. Dill, 187 F.3d 104 {lst

Cir. 1999), where police officers “came to believe, with some

degree of subjective certainty, that the man they had arrested
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. was innocent,” id. at 113, but nevertheless detained him
for 36 hours pending an initial hearing before the magistrate
judge.' The court of appeals found no constitutional violation,
explaining that in “post-arrest cases, it is ordinarily
sufficient for the police officer to bring the relevant
information to the attention of the prosecutor or the proper
judicial cfficial in a timeous fashion.” Id. at 115 (relying on

Baker v. McCollan, 443 U.S. 137 (18278)). Brady reflects the

fundamental “notion that our constitutional system places
responsibility for releasing a detainee on the judicial system,
rather than on law enforcement officers who have accomplished the
detention.” Holder, 638 F. Supp. 2d at 155.

In this case, Holder concedes that the defendants informed
the bail commissioner of his arrest shortly after he arrived for
booking and that the bail commissioner knew he would be detained

overnight pending her arrival.' Brady suggests that, at that

"*The police attempted in Brady to arrange an expedited bail
hearing before a ball commissioner, but the suspect insisted on
seeing a judge. That distinguishes Brady from this case as a
factual matter (as do a number of other facts cutting the other
way, such as the belief in the suspect’s innocence and the much
longer detention period), but its analytical framework is
nonetheless helpful in resolving the issue here.

'The bail commissicner 1s not a party to this case and, in
any event, would have quasi-judicial immunity from civil
liability for actions taken in that capacity. See, e.g., Briand
v. Morin, 2003 DNH (028 (DiClerico, D.J.).
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point, the defendants had fulfilled their basic obligation, i.e.,
“bringling] the relevant information toc the attention of

the proper judicial official in a timeous fashicn.” If that is
all the Constitution cordinarily requires when the police believe
they have an innocent man in custoedy for 36 hours, then it is
hard to imagine that it requires anything more when the police
believe they have the right suspect and detain him for a much
shorter period of time.

Holder has not identified any authority that interprets the
Fourteenth Amendment tc reguire that law enforcement officers
arrange a nighttime bail hearing after a valid evening arrest.
Given how common 1t is for such hearings to be held the next
merning, see 4 LaFave, supra, § 12.1(b), at 8, the absence of
such authority is strong evidence that no such reguirement
exists. Moreover, the Supreme Court has made clear that law
enforcement officers should be accorded a “substantial degree of
flexikility” in scheduling early-stage criminal procedures.
McLaughlin, 500 U.8. at 57. Because Holder’s bail hearing was
conducted in a reasonably prompt manner, this court grants
summary judgment to the defendants on Holder’s challenge to the

length of his detention.*®

“*Because the defendants had no obligation to arrange an
expedited bail hearing on the night of Heolder’s arrest, this
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In addition to challenging the length of his detention,
Holder claims that the defendants had sinister motives for
detaining him. He alleges, in particular, that they
discriminated against him because he is African-American (in
violation of the Fifth and Fourteenth Amendments), retaliated
against him because he complained about his treatment (in
viclation of the First Amendment)}, and “conspired together to
enter into a nefarious scheme” to detain him overnight so that
they could return to his house to search for incriminating
evidence (in violation of the Fourth Amendment). But none of
these allegations has even the faintest support in the summary
judgment record. To the contrary, the record indicates that the
defendants detained Holder pursuant to general laws and policies
that applied equally to all detainees. Because Holder’s claims
of improper motive rely on “improbable inférences” and
“unsupported speculation,” they cannot withstand summary
Judgment. Tavlor, 576 F.3d at 24.

In sum, the county jail promptly notified the bail
commissioner of Holder’s arrest and had no constitutional

obligation to arrange a bail hearing before morning. Holder

court need not analyze their alternative rationale for detaining
him overnight, which is that he did not have a ride home as
required by the county jail’s nighttime release policy.
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offers no evidence to support his allegations of racism,
retaliation, or conspiracy. Summary judgment is therefore

appropriate on all of his detention-related claims.

C. State-law torts
Holder also brought an array of tort claims under New

Hampshire state law.'® All of them relate to the same topics

discussed above and fail for more or less the same reasons:

o Because the officers had probable cause to arrest Holder for
assault, see supra Part III.A.1, and because New Hampshire
law expressly authorized a warrantless arrest in his home,
see supra Part III.A.Z, Holder cannot recover for false

arrest, trespass, or malicious prosecution.?® Ses, e.qg.,

“Tn most cases, the dismissal of all federal claims before
trial “will peint toward declining to exercise [supplemental!
jurisdiction over the remaining state-law claims.” Carnegie-—
Mellon Univ., v. Cohill, 484 U.S. 343, 350 n.7 (1988). But there
is no “mandatory rule” requiring dismissal; courts must “consider
and weigh in each case, and at every stage of the litigation, the
values of judicial economy, convenience, fairness, and comity in
order to decide whether to exercise jurisdiction.” Id. 1In this
case, the close proximity to trial and the heavy overlap between
Holder’s federal and state-law claims both peint in favor of
exercising jurisdiction. See, e.g., Nowak v. Ironworkers Local &
Pension Fund, 81 F.3d 1182, 1182 (2d Cir. 1996). This court
therefore resolves Holder’s state-law claims as well.

NThe question of the legitimacy of the warrantless arrest
statute as a matter of federal law has no bearing on the
officers’ liability under New Hampshire law because, even if they
committed any of these torts, they have official immunity from
liability under state law. Their decisions were discretionary,
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Forgie-Buccioni v, Hannaford Bros., Inc., 413 F.3d 175, 179-

82 {lst Cir. 2005); Kay v. Bruno, 605 F. Supp. 767 (D.N.H.

1885) .
L Because the officers used reasonable force to effectuate the
lawful arrest, gee supra Part III.A.3, Holder cannot recover

for assault and battery. See, e.g., Statchen v. Palmer,

2009 DNH 137, 13 (DiClerice, D.J.).

. Because his detention was lawful and the county jail had no
obligation to arrange a nighttime bail hearing under the
Constitution, see supra Part II1.B, or under New Hampshire

law, see N.H. Rev. Stat. §§ 594:20-a and 597:1 et seq.,

w2

Holder cannot recover for false imprisonment. ee, e.4g.,

|

Forgle-Buccioni, 413 F.3d at 181; MacKenzie v. Linehan, 158

N.H. 476, 482 (200%).

. Because the defendants have presented uncontested evidence
of adequate hiring, retention, training, and supervision,
Holder cannot recover for any of those claims {which he
conceded during an in-chambers conference before oral

argument) .

made within the scope of their official duties, and neither
wanton nor reckless under the circumstances, particularly in
light of the statute. See Everitt v. Gen. Elec. Co., 156 N.H.
202, 219 (2007) (identifying those as the three reguirements for
official immunity). :
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And because his negligent performance claim is essentially
just an amalgamation of these other claims, it too lacks

merit. See, e.g., Brvant, 163 P, Supp. 2d at 110.

Conclusion

For the reasons stated above, the defendants’ motions for

summary judgment® are GRANTED. The clerk shall enter judgment

accordingly and close the case.

S0 ORDERED.
de /Sﬂ/a‘ﬁ
Jos h N. Lapl¥ante
d States District Judge
Dated: February 3, 2010

cc:

Sven D. Wiberg, FEsg.

Brian J.8. Cullen, Esg.
Charles P. Bauer, Esg.
Jeanne P. Herrick, Esqg.
Corey M. Relobrow, Esg.

“'Documents no. 37, 38, and 40.
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