





















































precluded from claiming constructive discharge.” LaPointe v,

United Autowo;kers Local 600, 103 .34 485, 489 (6th Cir. 19%6).

And there 1s no guestion that having to keep using the Lime

’

clock for another two menths was a “legitimate option,” given
that the practice was abt most a “petty slight” or “mincr
annovance” in the first place, as just discussed. Indeed, the
very fact fhat Chief Kane preoposed this cption undermines
Slatexr’s theory that the inadeguacy of the Town’s response to her
complaints justified her resignation so as to make 1t a
constructive discharge. While “the evaluation 0f a constructive
discharge claim takes into account how the employer responded to
the plaintiff’s complaints and whether it was likely that the

£

harassment would continue,” Lee-Crespo, 354 F.3d at 45, that
factor does not fairly support such a claim here. By Slater’s
own account, her immediate supervisor, Lt. Fenerty, was
responsive to her gripes, golng to Kane for an explanation and
ultimately inviting her tco speak to the chief herself. The same
ig true of the Town’'s director of human resources and town

manager, who promptly answered Sliater’s inquiries about having to

use the clock despite her full-time status.®’

Ty is true that the town manager later said he was too
busy to speak with Slater about her difficulties with Chief Kane,

but that did not occur until after Slater had already cleaned out
her office, and possibly after she had already tendered her
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Though, uitimately, Chief Kane responded to news of Slater’s
complaints by angrily confronting her about them, 1t cannot be
ignoredlthat, at the end of that confrontation, he offered to end
the complained-of practice within two months’ fTime. So the
totality of the defendants’ response to Slater’s complaint
cannct, as a matter of law, support her tTheory that she
“reasonakly believed that her working conditions . . . would not
change and that she could only anticipate more of the sams
intolerable” treatment. Marrerg, 304 F.3d at 28-29 (upholding
verdict of constructive discharge where employer ignored
plaintiff’s complaints ¢f sexual harassment until she filed tChem
with the EEOC, and even then only changed her supervisor without
moving her desk away from the harasser). Indeed, those

conditions were not “inteclerable” in the first place because, as

resignation as well. The town manager’s respconse Lo Sliater,
then, could not have factored into her decislon te guit and is
therefore essentially irrelevant to the constructive discharge
guestion. See Jastzold v. Glazer's Wholesale, 199 F.3d 437 (5th
Cir. 1999) (unpublished disposition) (“post-resignation events
are not probative of the issue of whether pre-resignation work
conditions were so intolerable that a reasonable employee would
have felt compelled to resign”) (fcotnote omitted). The same is
true of Slater’s charge that “[tL]lhere was no prompt and effective
investigation” of Kane’'s alleged tirade; that is hardly
surprising given that 3later resigned within seventy-two hours,
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discussed in Part IIT.A, supra, they did not amount Lo actionable
employment discrimination.??

Slater also argues that, even 1f her constructive discharge
claim fails under federal law, 1t could succeed under New
Hampshire law which, she posits, “has adopted a lenient standard
for constructive discharge.” Slater bases this argument on two
cases, nelther of which suggests a standard lenient encugh to
encompass her allegations.

In the first case, Porter v, City of Manchester, 151 N.H. 30

(2004}y, the New Hampshire Supreme Court upheld a jury’s finding
of constructive discharge based on the plaintiff’s long series of
run-ins with his =zuperviscor. Id. at 42. Among other things, the
supervisocr made numercus comments threatening the plaintiff’s

firing to others; made similar comments to the plaintiff himself,

“This is in the starkest contrast to Henderson, supra, a
case that Slater nevertheless calls “similar.,” There, a coworker
harassed the plaintiff “almost continucusly from 1994 to 1995,
and throughout 1997 . . . with a barrage cof sexual vulgarities.”
217 F.3d at 615. ™He also groped her . . . rubbed his pelvis up
against her backside,” and “shoved a broom handle into the
crotch area between her legs.” 1Id. Yet the emplover repeatedly
ignored the plaintiff’s complaints, even reassigning the harasser
to a station near the plaintiff’s after he had been moved for an
unrelated reason and threatening to fire the plaintiff; when the
employer finally launched an investlgation, 1t consisted of
interviewing non-English speaking employees without the aid of an
interpreter. Id. How that treatment is “similar” to the
indignities perceived by Slater—--the worst of which Kane offered
to cease In a mere Lwo months--is lost on the court.

21




including, “We’'ll see how long you last”; cobjected to the
plaintiff’s return from a medical leave of absence; physically
prevented the plaintiff from going toe the human resources
department in response to an argument between them; and,
ultimately, suspended him. Id., at 33-36. Here, in contrast,
Slater’s allegedly obljecticonable treatment by EKane was limited,
by her own admissicn, to the one confrontatiocn and that--unlike
the plaintiff’s in Porter--included ne tangible employment
action, like a suspension. Indeed, the court in Porter
explicitly held that “[rjelatively minor abuse of an emplovee is
not sufficient for a constructive discharge. Rather, the adverse
working conditicns must generally be ongoing, repetitive,
pervasive, and severe.” Id. at 42 (internal guotation marks and
citation omitied).

In Lacasze v. Spaulding Youth Centey, 154 N.H. 246 {2006),

e

W

the plaintiff’s supervisor vyelled at her twice, once “for several
minutes,” and “treated [her] gruffly” over a two-day span, then,
as part of her annual performance review, “was critical of the
plaintiff’ s job performance.” Id. at 247. Putting aside the
fact thét here, Slater was velled at only once and never given a
negative review, LlLacasse reversed the entry of summary judgment
for the employer on the plaintiff’s censtructive discharge claim

due largeiy to ancother fact absent here: the supervisor’s having
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warned the plaintiff, during her job interview, that i1f the
supervisor “comes across anything she dislikes zbout [an
smplovee], she makes 1t miserable encugh for them [sic] to quit,
that she does not fire anyone.” Id. at 249, The court reasoned
that, in light of this “threat,” a “reascnable Jjury might find

that a reasconable person in the plaintiff’s position would

conclude that {the superviscor] was trying to drive her out, and

that the relatively short pericd of mistreatment was only the
beginning ¢f a campaign of abuse that would continue until she
quit.”  Id.

Ths record here lacks comparable evidence of any analogous

self-fulfilling prophesy. First, because Slater quit immediately

after receiving the threat, she did not experience her boss’'s
starting to put those words into action—--in contrast to both the

plaintiff in Lacasse and successful constructive discharge

plaintiffs in general, see 1 Lindemann & Grossman, supra,

§ 20.IV.R, at 1444. Second, and more significantly, Kane’s
verceived threat was ccoupled with an expressed intention to
continue employing Slilater and, after twe months, ceasing the
objected-to practice--also in contrast te Lacasse in both the
substance of the threat and the manner in which i1t was apparently
belng carried out (which, there, included a negative performance

review). Slater cannot show constructlive discharge as a matter




of law under ejther federal or state standards. See Costa

Precision MfEg. Corp. v. Farris, 2007 DNH 70, &, 9-11 {(ruling that

employee falled to state constructive discharge claim under New
Hampshire law despite a threat that he would be fired and would

’

“lose everything,” because no previous threats had been made and
“*nothing suggests that the threatening conduct had, in fact, been

ongoing, repstitive, pervasive, or eaven severe”).

C. Retaliation

Slater also argues that, the constructive discharge standard
aside, she can show actlonable retaliation under Title VII. The
Suprems Court has indeed explained that because “"Title VII's
substantive provision and its antiretaliation provision are not
co-terminus,” conduct may “discriminate against [an] employeei]
. . . because he has oppcsed any practice made unlawful” under
Title VII, 42 U.S.C. § 2000e-3{(a), even if it does not
“discriminate . . . wlith respect to his . . . ccmpensation,
terms, conditions, or privileges of employment,” 42 U.5.C.

& 2000e-2{a) (1y. Burlington Northern, 548 U.S5. at 8&7.

Nevertheless, the “antiretallation provision protects an
individual not from all retaliation, but from retaliation that

W

produces an intury or harm.” Id. So “a plaintiff must show that

a reasonable emplovee would have found the challenged action
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materialliy adverse, which in this context means 1t well might
have dissuaded a reasonable worker from making or supporting a
charge of discrimination.”' Id. at 68 {(internal quotation marks

omitted) . “INlormally petty slights, mincr annoyances, and simple

lack of good manners will not create such deterrence.” 1Id.

As this standard makes ciear, the manner in which Chief EKane
allegedly reacted to Slater’s complaint--by confronting her with
a raised volce on cne occasion--does not approach the materially
adverse employment action necessary for a retaliation claim. A

rr

supervisor’s “upbraiding” or “criticizing” an emplovee for
pursuing a discrimination claim generally does not amount to
actionable retaliation as a matter of law. Billings, 515 F.3d at
54 {ruling that defendant supervisor did not retaliate as a
matter of law by calling plaintiff intoc his office and accusing

her of trying to embarrass him bhefore his superiors). Indeed,

“{t]he Supreme Court . . . has emphasized that sporadic verbal

“The New Hampshire Supreme Court has yet to consider
whether o use the Burlingion Northern standard for retaliation
claims under RSA 354-A:19. This ceourt wlll assume that the New
Hampshire Supreme Court would do so, given its usual practice of
locoking to federal anti-discrimination law in interpreting New
Hampshire anti-discrimination law. See note 5, supra. Slater
does not argue that New Hampshire would use a test for
retaliation which is more favcrable t¢ her, and the state supreme
court, albeit in a pre-Burlington Northern declision, did not in
fact use a more favorable test, see Madeja, 149 N.H. at 378-80.
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altercations or disagreements do not qualify as adverse actions

for purposes of retaliation claims.” Balcoch v. Kempthorne, 550

.34 1191, 1199 (D.C. Cir. 2008) (ruling that a bcss’s

|

“profanity-laden velling”--including threats to have plaintiff
removed from the workplace in handcuffs--did not show actionable

retaliation, citing Burlington Neorthern, 548 U.3. at &8); see

also Hardage v. CBS Broad., Inc., 427 ¥.3d 1177, 118% (9%th Cir.

2005) (upholding summary judgment for defendant on a retaliation
claim based on a supericr’s “snide remarks and threats, such as
‘vour number’s up’ and ‘don’t forget who got you where you are,”
ruling that they would not “deter reasonable employees from
complaining about Title VII violations”) (further internal
gquotation marks omitted), amended, 433 ¥.3d 672 (9th Cir. 2005).
At oral argument, Slater emphasized that her retaliation
theory was based more on what Kane said than on how he said it,
in particular, his threat te subject her to “nitpicking.” The
court agrees that a threat, depending on its severity, could
constitute retaliation in the sense that “it well might have
dissuaded a reasconable worker from making or supporting a charge

of discrimination,” Burlington Northern, 548 U.S. at 67. See,

e.q., EREQOC v. Creative Networks, LLC, No. 05-3032, 2008 WL

597214, at *& (D, Ariz. Mar. 9, 2009); Martin v. Gates, Neo. 07-




513, 2008 WL 4657807, at *5 (D. Haw. Qct. 20, 2008); Thomas v.

igtar Fin., Inc., 438 F. Supp. 2d 348, 366 (S.D.N.Y. 2006).%

A Thyrealt To subject an emplovee Lo helghtened scrutiny would
not have that deterrent effect, however, because heightened
scrutiny is ncot itself an adverse employment action sufficient to

show retaliation. See, e.g., Billings, 515 F.3d at 54;

Hernandez-Torres, 158 F.3d at 47; see also Novack, 2007 WL

842152, at *3 (ruling that plaintiff could not establish
retaliation based on a threatened transier because the transfer
would rnot have been an adverse action anyway). In contrast,
threats that have keen found sufficiently adverse to support
retaliation claims include “I could fire you right now,” Creative
Networks, 2009 WL 297214, at *6, or “a combination of threats and
actions taken with the design of imposing both economic and

"

psychoiogical'harm,’ Williams v. W.D. Sports, N.M., Inc., 497

HThere is substantial authority--some of 1t post-dating
Burlington Northern~-~that a threat cannot amount to an adverse
employment acticen unless the threat 1s carried out. See, e.q.,
Dick v. Phone Directories Co., 397 F.3d 1256, 1258 (10th Cir.
2005); Novack v. Principi, No. 04-40, 2007 WL 842152, at *3 {(N.D.
Fla. Mar. 19, 2007); Davis v. Emery Worldwide Corp., 267 F. Supp.
2d 109, 124 (B, Me, 2003); Helgeson v. Am. Int’l Group, Inc., 44
F. Supp. 2d 1091, 10%8 (5.D. Cal. 19%9); Chisholm v. Foothill
Capital Corp., 3 F. Supp. 2d 925, 537-38 & n.5 (W.D. I11. 1998}.
This court need not decide whether to adopt such a broad rule
here, but notes that its blanket nature appears to be
inceonsistent with Burlingtcon Northern’s teaching that “the
significance of any given act of retaliation will often depend
upcn the particular circumsiances.” 548 U.S. at 69,
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Fo3d 1079, 1020 (10th Cir. 2007) (threats to spread false rumors
about The employee’s sexual activity and ruiln her marriage,
coupled with opposition to the plaintiff’s claim for unemployment
bereflits based on a false charge of sexual harassment) .**

This is not to suggest that a threat deces not rise to the
level of retaliation unless 1t is explicitly directed at the
plaintiff’s continued employment. Taken as a whole, however,

Chief Kane’'s comments to Slater do not approach the standard for

retaliatory adverse action. Again, Kane concluded his comments

€L

by offering tc cease the very practice that Slater had
challenged, albeit in two months instead of immediately. It is
difficult to see how an emplceyer “well might have dissuaded a
reascnable worker from making or supporting a charge of

discrimination” through an exchange that, while no doubt

*The same is true of threatening an employee with firing if
she persists with the protected activity. 3Zee, e.qg., Beckel wv.
Wal-Mart Assccs., Inc., 301 F.34 ¢21, 624 (7th Cir. 2002). But
that is not Slater’s theory nhere. She argues that, as a result
of her protected activity, she “had crossed the line with” Kane,
who was determined to fire her or force her to guit--as opposed
to giving her an ultimatum to stop complaining or be fired. The
court repeatediy pressed Slater’s counsel on this point at oral
argument, and counsel stated without equivocation that Slater
believed Lo a certainty that her confrontation with the Chief
manifested his decision to terminate har, as opposed to threaten
her termination if she persisted with her workplace complaints in
the Iuture.
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unpleasant, concluded in an agreement that the emplovee would
scon pe free of the alleged discrimination.

To be sure, few employees, particularly thcse new to the job

or career, would lock forward toc a showdown with a supervisor
Like the one Slater reccunts, but “|[a]n employee’s decision to
repcort discriminatory behavior cannot immunize that emplovee from

those petty slights or minor annoyances that often take place at

work and that all employees experience.” Burlington Northern,
548 U.5. at 68. And the fact is that a boss’s yelling at an

employea, subjecting the employee to unjustifiable criticism,

and calling into questicn his or her future on the Job is a

common employee experience.'® Furthermore, there is ample
evidence that Slater found the encounter personally upsetting,
put the Supreme Court has instructed that, for retaliaticn
claims, the “standard for judging harm must be objective,” not
based on a plaintiff’s “subjective feelings.” Id, at 68-59,

Slater cannot show retaliatory conduct as & matter of law.'®

PIndeed, this scene has been captured in popular Ffiction
ranging Ifrom James Joyce’s Dubliners (the “Counterparts” story”)
To Scott Adams’s Dilbert.

*The cases on which Slater relies in support of her
retaliation claim, like those on which she relies in support of
her constructive discharge claim, are distinguishable in ways
that make them inapposite. See Thomas v, Tex. Dep’t of Crim.
Justice, 220 F.3d 389, 394 (5th Cir. Z2000) (upholding plaintiff’s
verdict on retaliation clalm based on failure Lo promote or
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D. The remaining claims

Finally, because Slater was not fired, but quit--and because
she cannct show that she was forced to quit by way of a
constructive discharge--she cannct prevaill on any of her
remaining claims that do not arise cut of employment law, nhamely,
those alleging violations of her constituticonal right to
procedural due process and common-law breach of contract and
intentional interference with contractual relations.

By the Town’s own admission, Slater had a constitutionally
protected property interest in her continued employment that

would have entitled her to procedural due process, but she

transfer); Howard v. Bd., of Educ., 876 F. Supp. 959, %73 (N.D.
I11. 1995) (ruling that allegations that principal responded to
teacher’s sexual harassment complaint by telling her “to let the
harassment continue or heads would roll,” and that she was
constructively discharged, while “a bit thin, even under the
federal notice pleading standards, . . . minimally allege a prima
facie case of retaliation”).

Two of those cases, including cne from the court of appeals,
recognize a thecry of retaliatory harassment, see Noviello v,
City of Boston, 398 F.3d 76, B89%-94 {lst Cir. 2005); Eivig v.
Calvin Presgbvierian Church, 375 F.3d 951, 965 {9th Cir. 2004},
which Slater appears to disclaim in her objection to the summary
judgment motion. In any event, to prove retaliatory harassment,
a2 plaintiff must prove conduct that would amcunt to a hostile
work environment, i.e., “severe or pervasive harassmenit that
materially altered the conditions of her employment” as opposed
to “the ordinary, 1f occasionally unpleasant, vicissitudes of the
workplace.” Noviello, 398 F.3d at 92. Slater’s single
unpleasant encounter with Kane does not f£it the bill., See
Pomales v. Celulares Telefonlca, Inc., 447 ¥.3d 79, 83-84 (lst
Cir. 2006).
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voluntariily gave up theose rights when she resigned. She
therefore cannct maintaln a procedural due process claim. See

Mercade=-Alicea v, P, R, Tourism Co., 3%06 F.3d 46, 53 (lst Cir.

2005). By the same reasoning, the Town did not breach Slater’s
employment ccentract by “terminating” her without cause because
she was not terminated, either actually or constructively. Ses

Karch v, BavyBank FSB, 147 NW.H. bH25, 536 {200Z2).

Nor can Slater prevall on her claim of intentional
interference with contractual or economic relations against Kane,

which requires her to prove, inter alia, that the allegedly

improper interference caused her damages. See Singer Asset Fin,

Co. v. Wyner, 156 N.H. 468, 478 (2007). The only damages Slater

claims from Rane’s alleged interfesrence with her purported
contract with the Town are her “constructive discharge and the
terminatiocn of her employment,” but, again, she cannot prove
constructive discharge as a matter of law, so the loss of her Job
was her own deoing, ncot Kane’s. Slater acknowledged at oral
argument., 1in fact, that her intentional interference claim was
dependent on her constructive discharge theory. The defendants

are entitled to summary judgment on all of Slater’s claims,




IV. Conclusion
“““ Even when Slater’s version of her confrontation with Chief
Kane is accepted as true, that confrcntation, though no doubt
intimidating to a new lawyer in hey position, is simply not
tantamount to employment discrimination or retaliation. As the
court of appeals has instructed, “a supervisor’s unprofessional
managerlal approach and accompanying efforts to assert [his]
authority are not the focus of the discrimination laws.” Lee=~
Cresvgo, 354 ¥.3d at 46. Accordingly, the defendants’ motion for
summrary Judgment {(deoument no. 13} 1is GRANTED because Slater has
not demonstrated a genuine issue of fact as to whebther she was
constructively discharged or otherwise suffered an adverse

employment actlon. All other pending moticns are DENIED as moot.

The clerk shall enter judgment accordingly and close the case,

50 ORDERED.

ﬁx /sn/aﬁ”

ph N.f Ladlante
Ur ted States District Judge

Dated: March 20, 20089

cc: Crailg L. Staples, Esg.
Eiaine M., Michaud, Esg.
Donald L. Smith, Esqg.
Charles P. Bauer, Esg
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